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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
TRAVIS MAI,
)
)
Defendant-Appellant.
)
____________________________________)

NO. 45319
CASSIA COUNTY NO. CR 2011-8714

APPELLANT’S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Travis Mai appeals from the district court’s order revoking his probation and executing
his sentence of seven years, with two years fixed, for felony driving under the influence (“DUI”),
after he admitted to violating probation by testing positive for methamphetamine, amphetamine
and marijuana, providing diluted samples for drug testing, and failing to report for drug testing.
He contends the district court abused its discretion when it revoked his probation and executed
his sentence because the district court’s statements at the disposition hearing indicate it was
considering primarily the DUI Mr. Mai committed in 2011, rather than his conduct on probation.
The district court talked at length about the “damage that a DUI does,” but Mr. Mai did not admit
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to violating probation by driving under the influence of alcohol, or even using alcohol. The
district court abused its discretion when it revoked Mr. Mai’s probation for the reasons it stated
on the record, focusing on the original offense instead of his progress on probation.

Statement of Facts and Course of Proceedings
Mr. Mai was charged by Information with felony DUI, based on his conduct of driving
with an alcohol concentration over 0.08 in December 2011. (44217 R., pp.42-44.)1 Mr. Mai
pled guilty in April 2012, and the district court withheld judgment and placed Mr. Mai on
probation. (44217 R., pp.65-66.) Mr. Mai violated probation, and the district court revoked his
withheld judgment, and sentenced him to a unified term of seven years, with two years fixed.
(44217 R., pp.116-21.)

The district court suspended the sentence and placed Mr. Mai on

probation. (See id.) Mr. Mai again violated probation and, in May 2016, the district court
revoked his probation, executed his underlying sentence, and retained jurisdiction.

(44217

R., pp.144-46.) Mr. Mai appealed from the district court’s order revoking his probation, and the
Court of Appeals affirmed. State v. Mai, No. 44217, 2017 Unpublished Opinion No. 315
(Ct. App. Jan. 13, 2017). The Remittitur was filed on February 10, 2017. (45319 R., p.20.)
While Mr. Mai’s appeal was pending, the district court held a rider review hearing and,
on the recommendation of the Idaho Department of Correction (“IDOC”), suspended Mr. Mai’s
sentence and placed him on probation for a term of four years, commencing on January 10, 2017.
(45319 R., pp.15-17.) On May 15, 2017, the State filed a motion for bench warrant for probation
violation, alleging Mr. Mai violated probation by (1) testing positive for methamphetamine,
amphetamine, and marijuana, and providing diluted samples for drug testing in February, March,
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April and May 2017; and (2) failing to report for drug testing in March and April 2017. (45319
R., pp.21-35.) Mr. Mai’s probation officer recommended the district court retain jurisdiction
again. (45319 R., p.25.) Mr. Mai admitted to violating probation as alleged. (45319 Tr., p.11,
Ls.7-12.) The district court judge, who had not presided over any of the earlier proceedings in
this case, accepted Mr. Mai’s admission and found he willfully violated probation. (45319
Tr., p.12, Ls.10-13.) The district court revoked Mr. Mai’s probation and executed his underlying
sentence, without retaining jurisdiction.

(45319 Tr., p.28, Ls.19-25.)

The order revoking

probation and imposing sentence was entered on July 11, 2017. (45319 R., pp.52-54.) Mr. Mai
filed a timely notice of appeal on August 7, 2017. (45319 R., pp.55-57.)

ISSUE
Did the district court abuse its discretion when it revoked Mr. Mai’s probation and executed his
underlying sentence?

ARGUMENT
The District Court Abused Its Discretion When It Revoked Mr. Mai’s Probation And
Executed His Underlying Sentence
A.

Introduction
Mr. Mai admitted to violating probation by testing positive for methamphetamine,

amphetamine and marijuana, providing diluted samples for drug testing, and failing to report for
drug testing. Mr. Mai did not violate probation by drinking alcohol or driving while under the
influence of alcohol. Still, in explaining its decision to revoke Mr. Mai’s probation, the district
court’s statements indicate it was considering primarily his 2011 offense of driving under the
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The Supreme Court issued an order on August 30, 2017, augmenting the record in this appeal
to include the Clerk’s Record, Reporter’s Transcripts, and Exhibits filed in prior appeal No.
44217. (45319 R., p.2.)
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influence. The district court talked at length about the dangers of driving under the influence,
and the harm that crime can cause. While these were critical factors for the district court to
consider at Mr. Mai’s original sentencing, they should have been secondary considerations in
determining whether to revoke probation.

The district court abused its discretion when it

revoked Mr. Mai’s probation for the reasons it stated on the record, because it did not act
consistently with the legal standards applicable to the specific choices available to it.

B.

Standard Of Review
“Once a probation violation has been established, the decision whether to revoke

probation and impose a suspended sentence is within the discretion of the trial court.” State v.
Pierce, 150 Idaho 1, 5 (2010) (citation omitted). “To determine whether there is an abuse of
discretion this Court considers whether: (1) the court correctly perceived the issue as one of
discretion; (2) the court acted within the boundaries of such discretion and consistently with legal
standards applicable to specific choices; and (3) the court reached its decision by an exercise of
reason.” Id. (quotation marks and citation omitted).

C.

The District Court Did Not Act Consistently With The Legal Standards Applicable To
The Specific Choices Available To It At A Probation Violation Disposition Hearing
Because It Focused Almost Exclusively On Mr. Mai’s Original Offense
While a district court may consider evidence of the defendant’s conduct before probation

in determining whether to revoke probation, the focus of a probation disposition hearing should
be the probation violations, not the original offense. See State v. Roy, 113 Idaho 388, 392
(Ct. App. 1987) (“In determining whether to revoke probation, evidence of the defendant’s
conduct before and during probation may be considered.”). The question is “whether probation
is meeting the objective of rehabilitation while also providing adequate protection for society.”
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State v. Upton, 127 Idaho 274, 275 (Ct. App. 1995). Here, the district court did not consider
whether Mr. Mai’s probation was meeting the objective of rehabilitation while also providing
adequate protection for society. Instead, the district court punished Mr. Mai for the original
offense.
After finding Mr. Mai violated probation, the district court asked Mr. Mai’s probation
officer if there was a community work center available for Mr. Mai, stating it was not sure
because “I haven’t been doing a lot of sentencings lately.” (45319 Tr., p.15, Ls.18-22.) But this
was not a sentencing hearing. Mr. Mai was not before the district court to be sentenced for DUI.
Mr. Mai violated probation by testing positive for methamphetamine, amphetamine and
marijuana, providing diluted samples for drug testing, and failing to report for drug testing.
(45319 R., pp.21-35.) The test results attached to the report of probation violation do not
indicate a positive result for EtG, which is a metabolite produced from drinking alcohol. (45319
R., pp.29-33.) All of the test results were negative for alcohol. (45319 R., pp.34-35.) Mr. Mai’s
probation officer recommended the district court “retain jurisdiction to further assist Mr. Mai [to]
gain additional tools that will help him successfully complete probation.” (45319 R., p.25.)
Instead of considering how to best rehabilitate Mr. Mai in light of his recent illegal drug use, the
district court punished Mr. Mai for the offense of DUI.
After finding Mr. Mai violated probation, the district court explained it had “considered
all of the sentencing and disposition criteria.” (45319 Tr., p.20, Ls.15-16.) The district court
judge said, “I don’t think [the probation officer] knows the damage that a DUI does. More
people are killed by DUIs than any other crime.” (45319 Tr., p.20, Ls.22-24.) The district court
reviewed Mr. Mai’s underlying offense and said, “It’s pretty bad. This is not good. This shows
somebody with a fairly high tolerance for alcohol.” (45319 Tr., p.21, Ls.18-20.) The district
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court then discussed, at length, the potential harm caused by DUIs, and the reason the Legislature
has made a third DUI a felony. (45319 Tr., p.21, L.22 – p.22, L.21.) The district court shared a
story of a woman in Ada County who was struck by a drunk driver and now “will never dance,
she will never marry, she will never have children, she will never go to college.” (45319
Tr., p.22, L.22 – p.23, L.7.) The district court continued, in this same vein, “I’m here to tell you
that this is not a benign crime. This is a real crime. When I was at law school, we didn’t think it
was a crime. People drank and [drove] all the time. I mean, it wasn’t a big deal. And finally
people realized it is a big deal.” (45319 Tr., p.23, Ls.8-15.)
The district court’s comments, quoted above, would have been appropriate if the court
were presiding over Mr. Mai’s original sentencing, but they were not appropriate at his
disposition hearing. The district court did not act consistently with the legal standards applicable
to the specific choices available to it when it focused almost exclusively on Mr. Mai’s underlying
offense at his disposition hearing. The district court’s decision was an abuse of discretion and its
order revoking probation should be vacated by this Court.

CONCLUSION
Mr. Mai respectfully requests that this Court vacate the district court’s order revoking his
probation and executing his underlying sentence and remand this case to the district court with
instructions to place him back on probation or hold a new disposition hearing.
DATED this 15th day of February, 2018.

____________/s/___________________
ANDREA W. REYNOLDS
Deputy State Appellate Public Defender
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